Date: Tue, 8 Jun 2010

From: "Williamson, Richard" <williamson@ll.mit.edu>

Subject: Is Mass.'  handling of TE legal?

YES.

The saying goes, "Anyone who says they understand how things work in Washington is either a liar or a fool."

At the risk of being labeled a liar or a fool, let me give you my understanding of how the state gets away with using only a fraction of the Transportation Enhancements (TE) funds in the federal transportation bills (ISTEA through SAFET-LU).

The federal bills clearly state that 10% of the funds appropriated for the Surface Transportation Program (STP) must be used for the kind of projects listed under TE.

The total federal funds appropriated for the state are broken down into appropriations for specific funding programs.  These include the STP (about 20% of the total), CMAQ, Highway Safety, and several others.  With about $500M of federal funds coming to the state each year, one might expect about $10M ($500M x 20% x 10%) to be used for TE.  That is about twice what has been used for TE.  So what is the catch?

The catch is that the actual federal money that the state is allowed to spend is something called the "obligation authority" which is less than the amount specified in the appropriation.  The obligation authority is a variable number that is heavily dependent on things such as the revenue from the federal gas tax.  The draft of the MassHighway Capital Investment Plan states, "Obligation authority is not determined on a program level, but is provided as a lump sum.".  Also, "States have discretion to allocate their obligation authority between and among programs."  States can divvy up the obligation authority in any way they want as long as the amount going into any one program (e.g. STP) does not exceed the amount specified in the appropriation.

In the unlikely event that the obligation authority equalled the appropriation, the state would be obligated to spend a specific amount of money on TE.  When the obligation authority is less than the appropriation, the state can put a smaller amount into the STP and avoid spending anything on TE.  In effect, the state is saying that TE is money that the state never received.

The broken TE process that we have discussed is legal.

There are two ways that the TE process can be made to work.  One is to have state officials take action to force 10% of the STP obligation authority be used for TE.  The other way is to have the federal legislation say the same thing.

-Dick Williamson

(Dick adds, per a suggestion by Craig Della Penna: “The idea of 3% dedicated funding sounds great.  However, it would have to be 3% of the total obligation authority.  That way the state and feds couldn't shuffle the money the way that current practice allows.  Currently, a fully-funded TE program would consume about 2% of the total obligation authority.”)

